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“DOES NOT INCLUDE SEXUAL PREFERENCE OR ORIENTATION” 
Bringing Trinidad and Tobago’s Equal Opportunity Act into the Current 

Century and Compliance with the Constitution and United Nations Treaties 
 

During its consideration of the second periodic report of Trinidad and Tobago, Debbie 
Sirjusingh, Director, Human Rights Unit, Office of the Attorney General, told the Committee 
“There was no discrimination whatsoever against homosexuals in Trinidad and Tobago”. 

Summary Record of the 15th Meeting of the Twenty-eighth Session, United Nations 
Economic and Social Council Committee on Economic, Social and Cultural Rights, Geneva, 8 May 2002. p. 6 

Almost 70% of respondents felt that persons who were homosexuals should not have equal rights as heterosexuals. … 
The potential for discriminatory behavior towards homosexuals is extremely high. … The necessary legal framework 
should be put in place to protect homosexual persons from discriminatory practices. 

University of the West Indies at St. Augustine ANSA McAl Psychological Research Centre (2011). A 
Nationwide Survey on the Degree of Conformity to Norms and Values in Trinidad and Tobago. pp. xii, 392 

Include Sexual Orientation in the Equal Opportunity Act’s Protections from Discrimination 

Proposed amendment. A coalition of civic groups is calling on Parliament to amend the Equal 
Opportunity Act (“EOA”) to add sexual orientation to statuses protected from discrimination, and to 
end the EOA’s decade-long discrimination in explicitly excluding sexual orientation, as follows: 

Section 3 of the act is amended – 
(a) by deleting the definition of “sex” 
(b) in the definition of “status” 

(i) at the end of paragraph (f), by deleting the word “or”; and 
(ii) by deleting paragraph (g) and substituting the following paragraphs: 

“ (g) the age 
(h) the sexual orientation 
(i) the HIV/AIDS status; or 
(j) any disability of that person” 

Protection from discrimination is a fundamental right. Yet, Trinidad and Tobago’s 
principal non-discrimination statute explicitly discriminates on the basis of sexual orientation. 
Trinidad and Tobago’s Constitution recognizes inalienable human rights, protects individuals from 
discrimination by the government and guarantees each individual the right to equal protection of the law 
and equal treatment by public authorities. Notwithstanding, discrimination has prevented countless 
Trinidadians and Tobagonians from reaching their full potential and has denied the promise of the 
closing words of our national anthem “Here every creed and race find an equal place”.  

The Equal Opportunity Act of 2000 was developed to help to correct this situation. Nonetheless, 
for more than a decade the EOA has itself entrenched discrimination by categorically excluding from its 
protections discrimination based on sexual orientation, a measure that has been pointedly criticized 
from the Independent bench of the Senate, both PNM, UNC and COP politicians once in Opposition, by 
the Court of Appeals and, repeatedly, by United Nations (UN) treaty bodies. 

The UN, CARICOM, affected citizens, scholars, media, and civil society leaders have all 
called for change. The exclusionary provision is attracting increasing international and Commonwealth 
attention. Calls to reverse the exclusion and to add protections from discrimination based on sexual 
orientation to the EOA have been made pointedly: in three UN treaty body reviews of Trinidad and 
Tobago since the law was enacted; by the domestic gay and lesbian community, who have noted it is 
the politically easiest and single most impactful step the state could take to ensure equality for its gay 
and lesbian citizens; in a series of editorials by the leading newspaper over the past year; and from the 
chairman of the Family Planning Association, a prominent businessman. A 2009 study of norms and 
values by the University of the West Indies, commissioned by the Ministry of the People and Social 
Development, also recommends such steps. 
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A vehicle for legislative change. An opportunity and vehicle for bipartisan collaboration to put 
right that decade-old error now exist within a larger bill. A suite of legislative amendments to the EOA 
has been proposed by Government, with a bill laid in Parliament by the Attorney General on 1 June 
2011, during its last session; and reintroduced in the current Parliamentary session on 9 November 2012 
as Bill No. 30: The Equal Opportunity (Amendment) (No. 2) Bill, 2011 by the Minister of Justice. 

The Equal Opportunity Act 
Legislative, litigation, administrative history. The EOA was passed by a simple majority of 

both the House and the Senate in 2000. It was amended in 2001 by a simple majority in both Houses. 
The EOA and the 2001 amendment were brought into force by proclamations of the President on 20 
November 2000 and 31 January 2001. The succeeding governments in 2001 and 2002, however, on 
advice that the EOA was unconstitutional, declined to implement the legislation’s provisions. In 2003, 
Kenneth Suratt and others, claiming to be victims of discrimination prohibited by the EOA, sued the 
Attorney General asking the courts to compel the government to implement the EOA. The litigants 
prevailed on appeal at the Privy Council in 2007 when the Court determined that the EOA was not 
unconstitutional and should thereafter be implemented. Commissioners were appointed in April 2008, 
an initial office opened the following month, a Tribunal Chair was sworn in in February 2009, and since 
then over 500 complaints have been received from individuals claiming discrimination in violation of 
the EOA, a majority of these, at last report, in employment and on the basis of sex, race or ethnicity. 
Race/ethnicity complaint had equal odds of success based on Indian or African ethnicity. 

Key provisions. The principal aim of the EOA is to prohibit discrimination on the grounds of sex, 
race, ethnicity, origin, marital status or disability in employment, education and the provision of 
accommodation, goods and services, and victimization of persons alleging such complaints. Certain 
exceptions are made for reasons such as decency and privacy, personal services, religious employment 
and accommodation, microenterprises, personal residences, or religious ordination. The EOA also 
prohibits public behavior that is offensive or incites hatred based on gender, ethnicity and religion. It 
established an Equal Opportunity Commission to promote equality of opportunity, through research, 
education and legislative review, among other means, and with the authority to conciliate complaints. It 
also established an Equal Opportunity Tribunal with the power of a court to adjudicate cases referred to 
it by the Commission. The Tribunal hears and decides upon complaints that are referred to it by the 
Commission and it makes declarations, orders and awards of compensation which it deems appropriate. 

Sexual orientation. The EOA does not merely omit sexual orientation from the grounds of 
discrimination to which it applies. It seeks to explicitly exclude sexual orientation from its scope, by 
asserting that discrimination on the basis of sex “does not include sexual preference or orientation”. 

A Decade of Debate over Sexual Orientation in the EOA 

PNM and Independent Parliamentarians critique exclusion of sexual orientation. The EOA’s 
treatment of sexual orientation has been quite contentious. In the House debate on the bill on 19 May 
2000, Opposition MP Barendra Sinanan (later the Speaker of the House) poignantly asserted that, “we 
are saying that we want to be a First World nation, in most First World nations…they are trying to see 
how not to discriminate against homosexuals and lesbians”. In the Senate, the exclusion of sexual 
orientation as a protected status was protested by the Independent bench: Sen. Kenneth Ramchand, 
speaking on this matter for some 40 minutes, called on his fellow Senators “to understand what 
oppression we thoughtlessly inflict upon human beings in our society” based on their sexual orientation. 
Sen. Ramchand called the proposed bill’s discrimination against homosexuals and lesbians 
“unconstitutional”. Sen. Julian Kenny echoed this sentiment, urging fellow Senators not to “deny a 
group of citizens their basic fundamental rights to some dignity in their life” by failing to protect sexual 
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orientation. Sen. Diana Mahabir-Wyatt noted that the proposed bill “discriminates against people who 
are homosexual, not on the basis of homosexual acts or practices”, but because of their orientation, and 
this “has to be contrary to the concept of the fundamental rights of a human being”. Two other 
Independent senators, Sen. Eastlyn Mackenzie (currently vice chair of the Equal Opportunity 
Commission) and temporary Sen. Laila Sultan Khan-Valere also opposed the discriminatory definition 
of sex as excluding sexual orientation. Government justified the exclusion by citing the current 
criminalization of anal intercourse in Trinidad and Tobago, the fact that as Sen. Daniel Teelucksingh 
put it, “Government was not ready and willing to give approval to homosexuality”, and what the 
Attorney General called “moral and spiritual values”. 

PNM Attorney General argues EOA’s exclusion of sexual orientation unconstitutional. In the 
Suratt case, the Government supported its contention that the EOA was unconstitutional and thus 
should not be implemented, based in part on the fact that, “The Act excludes certain forms of 
discrimination from being actionable.”  Specifically, the Government argued that the EOA was 
unconstitutional because it allowed discrimination on the basis of sexual orientation by excluding 
sexual orientation from the definition of “sex” thus denying those who have been discriminated against 
because of their sexual orientation, “equality before the law and equality of treatment, contrary to 
sections 4(b) and (d) of the Constitution.” 

Court of Appeals rules criminalized behaviours not same as orientation; unanimously finds 
sexual orientation discrimination unconstitutional. In the 2006 judgment of the Court of Appeals in 
the Suratt case, Justice of Appeals Ivor Archie (now the Chief Justice), joined by then Chief Justice 
Sharma and Justice of Appeals Mendonca, found that while some homosexual acts may be criminalized 
in Trinidad and Tobago, “It is not a crime to have a homosexual or lesbian orientation”, and that 
excluding a category of persons from the protection of the EOA based on sexual orientation is an 
unconstitutional denial of the fundamental right to equal treatment and equality before the law. 

UNC, COP Parliamentarians support sexual orientation in EOA. In 2007, while an appeal of 
the Court of Appeals judgment ruling the EOA unconstitutional was pending, Parliament debated a new 
Equal Opportunity bill. Opposition MP Fuad Khan (now Minister of Health) explained that although, 
when the legislation was originally drafted, he was the one saying “not yet” regarding the inclusion of 
sexual orientation, he had now changed his mind in accordance with the direction that the world is 
taking and is in favour of prohibiting discrimination based on sexual orientation. Then Opposition COP 
MP Gillian Lucky also said that excluding sexual orientation from the EOA would be tantamount to the 
government giving its blessing to those committing hate crimes against gay and lesbian persons. MP 
Lucky further pointed out the difference between specific homosexual acts, which are criminalized, and 
homosexual orientation, which is not. 

JSC, CPC draft bill without consulting those affected. A Joint Select Committee of Parliament, 
to which the 2007 bill was referred, failed in its evaluation of the bill to consult members of the gay and 
lesbian community impacted by the sexual orientation provision, despite a written request to give input 
from two victims of discrimination and four advocacy groups. Similarly, a written request from affected 
communities in August 2011 to the Office of the Attorney General to meet with the Chief Parliamentary 
Counsel about the legislation had not been responded to eight months later. 

Why Should Trinidad and Tobago Protect Persons  
from Discrimination Based on Sexual Orientation 

Obligations under international human rights treaty law. Several international treaties to 
which Trinidad and Tobago is a voluntary party are read in international jurisprudence to uphold equal 
rights for gay, lesbian and bisexual persons. These include the Universal Declaration of Human Rights, 
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which affirms the principles of equality and non-discrimination; the International Covenant on Civil and 
Political Rights (“ICCPR”), to which Trinidad and Tobago acceded on 21 December 1978, which 
grants to every individual equal rights and equality before the law without distinction; the International 
Covenant on Economic, Social and Cultural Rights, to which Trinidad and Tobago acceded on 8 
December 1978, which affirms both equal rights for all without distinction and the right of everyone to 
work, including equal opportunity for all; and the Convention on the Elimination of Discrimination 
Against Women, to which Trinidad and Tobago acceded on 12 January 1990, which upholds the 
principles of equality of rights and respect for human dignity, non-discrimination, and the equal rights 
of men and women. Since the 1994 case Toonen v. Australia (which decided that homosexuals have the 
right to equality, to freedom from discrimination, to privacy, and to equal protection of the law), the 
United Nations Human Rights Committee (“HRC”) has asserted that “articles 2, paragraph 1, and 26 of 
the ICCPR is to be taken as including sexual orientation”. Driving this point home, in November 2011, 
the Report of the United Nations High Commissioner for Human Rights on “Discriminatory laws and 
practices and acts of violence against individuals based on their sexual orientation and gender identity” 
asserts that in order to be in harmony with international human rights law, member states should, “enact 
comprehensive anti-discrimination legislation that includes discrimination on grounds of sexual 
orientation and gender identity among prohibited grounds and recognizes intersecting forms of 
discrimination; [and] ensure that combating discrimination on grounds of sexual orientation and gender 
identity is included in the mandates of national human rights institutions.” 

EOA exclusion troubles reviewers for three different UN human rights conventions. In 2000, 
reviewing Trinidad and Tobago for compliance with the ICCPR, the HRC recommended in its 
concluding observations that the EOA be brought into force as soon as possible, and that Trinidad and 
Tobago “introduce amending legislation to extend the provisions of the Act to those suffering 
discrimination on grounds of age, sexual orientation, pregnancy or infection with HIV/AIDS”. In 2002, 
expert members of the Committee on the Elimination of Discrimination against Women expressed 
concern about the 1986 criminalization of female homosexuality and that “the Equal Opportunity Act 
did not prohibit discrimination on the grounds of sexual orientation”, and urged the Government to 
continue its efforts to eliminate discrimination on the grounds of sexual orientation. Also in 2002, the 
Committee on Economic, Social and Cultural Rights cited lack of protection based on sexual orientation 
in the EOA as one of its principal areas of concern, and recommended that Trinidad and Tobago “take 
legislative and other effective measures to eliminate discrimination…[i]n particular…to promote the 
rights of individuals, especially with regard to their sexual orientation…”.  

Trinidad & Tobago has made commitments on the world stage. UN stakeholders paid similar 
attention to equality and discrimination based on sexual orientation during Trinidad and Tobago’s first 
universal periodic human rights review (UPR) before the Human Rights Council on 5 October 2011. Of 
38 states which shared recommendations during the review, six focused on sexual orientation. Trinidad 
& Tobago noted to its fellow states that the process of national dialogue on same-sex issues has begun, 
and cited the call in Parliament in February 2011 for definitive work to resolve such issues. In 
concluding remarks, “after consultation with Capital”, Trinidad & Tobago committed to “undertake 
proactive policies to promote the rights of individuals, especially with regard to their sexual 
orientation…” Trinidad and Tobago further declared that the recommendation by the United States to 
“increase measures to ensure that violence and discrimination against members of vulnerable groups, 
such as women and lesbians, gay, bisexual, and transgender persons, are both prevented and 
prosecuted” enjoys the support of the Government and was “already implemented or in the process of 
implementation”. Such commitments should, therefore, be reflected in the Equal Opportunity Act. On 
15 March 2012, Trinidad and Tobago returned to the Council for the adoption of its UPR report and 
stated definitively in a written addendum on voluntary commitments that “Government seeks to 
recognise the human rights of all citizens, which includes the Lesbian, Gay, Bi-Sexual and 



 

5 

Transgendered (LGBT) community” and that “The issue of discrimination based on sexual 
orientation is one which remains a matter of concern in the forefront of the minds of the GOTT.” 
“Trinidad and Tobago is seen as a leader in the region in relation to the manner in which it 
addresses the changing needs of its population”, the statement boasted. Congratulating the 
Government for its pride and leadership and its boldness in moving on other sexual rights matters such 
as child marriage, NGOs responding noted that legislation to amend the EOA had been introduced after 
the Government’s October undertakings before the Council, asked whether it would include protections 
against discrimination based on sexual orientation, and drew the Council’s attention to the prior human 
rights reviews that had raised the EOA’s explicit exclusion of sexual orientation. 

Keeping in step with Commonwealth and hemispheric peers. The Bahamas Parliament 
decriminalized consensual sexual activity between adults of the same sex in private two decades ago. In 
powerfully worded judgments, courts in India and South Africa have invalidated laws discriminating on 
the basis of sexual orientation (Naz Foundation v. Govt of NCT; National Coalition for Gay & Lesbian 
Equality v. Min. of Justice), rejecting arguments that religious morality makes discrimination 
constitutional. Even Uganda, where polarizing political conflicts over the criminalization of 
homosexual sexual conduct have made world headlines, the High Court has ruled that all people, 
regardless of sexual orientation, are “worthy, in equal measure, of human dignity” (Pepe Onziema & 
David Kato v. Giles Muhame & The Rolling Stone Publications Ltd.). In sexual orientation cases from 
Commonwealth countries before human rights tribunals, the HRC in Young v. Australia found that a 
violation of the Article 26 right to equal protection entitled the aggrieved party to an effective solution 
“if necessary through an amendment of the law”, and in Dudgeon v. United Kingdom, the European 
Court of Human Rights rejected the State’s argument against repealing anti-sodomy laws, ruling that 
eliminating discriminatory laws “does not imply approval, and a fear that some sectors of the 
population might draw misguided conclusions in this respect from reform of the legislation does not 
afford a good ground for maintaining it in force with all its unjustifiable features”. 

The major human rights documents of the Inter-American system, to which Trinidad and Tobago 
belongs, ensure equality and non-discrimination for all. The American Declaration on the Rights and 
Duties of Man declares the rights to equality and non-discrimination, the right to work and the right to 
an education for all. The Charter of the Organization of American States (“OAS”), which Trinidad and 
Tobago ratified on 14 March 1967, proclaims fundamental rights for all, without distinction. Trinidad 
and Tobago has joined with the General Assembly of the OAS in adopting four successive resolutions 
on Human Rights, Sexual Orientation, and Gender Identity between 2008 and 2011. The most recent, 
Resolution 2600, encourages member states to “consider ways to combat discrimination against persons 
because of their sexual orientation and gender identity”. CARICOM has just completed a draft of model 
anti-discrimination legislation aimed at encouraging member states to outlaw all forms of 
discrimination, including that based on sexual orientation, and to decriminalise same sex sexual 
activity. 

Avoiding censure, ridicule and embarrassment. Tobago on sexual orientation 
discrimination. In 2007, a small group of pastors, most Tobago-based, vocally called on the 
Government to use the country’s immigration laws to prohibit Sir Elton John’s entry into the country to 
perform at the Tobago jazz festival in Plymouth. Trinidad and Tobago quickly became the 
laughingstock of comedy and late-night talk shows in the United States. In response, Tobago House of 
Assembly (THA) Chief Secretary Orville London made a public statement the media headlined 
“Tobago will not discriminate”, noting “The state and church are partners but they are not identical 
twins” and that it was the position of the THA that “as an assembly we have a responsibility to 
recognise we must manage diversity and govern in an environment where there are differences.” 

Efforts on the part of several influential entities in the Commonwealth are currently underway to 
continue attention focused during the 2011 Heads of Government meeting (at which the Prime Minister 
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of Trinidad and Tobago was chair-in-office) on the inconsistency of Commonwealth values with 
persisting colonial-era laws and policies in member states that discriminate on the basis of sexual 
orientation. Many of these efforts have highlighted Trinidad and Tobago. 

Investing in citizen security and national development. The United Nations Development 
Programme’s Caribbean Human Development Report 2012 speaks to the high costs to development of 
violence and crime, and promotes “citizen security” and a human development and social inclusion 
approach to crime prevention. The report highlights the heightened sense of insecurity among 
Caribbean populations (despite increased democratization and advances in health and education) and 
the low public confidence in state capacity to protect citizens and ensure justice. Taking account of the 
“troubling levels of non-criminalized forms of social violence that are typically directed at the members 
of vulnerable groups that historically have been disfavoured and discriminated against”, it notes that 
“insecurities faced by and exacerbating the vulnerabilities of lesbian, gay, bisexual, and transgender 
communities encompass problems in accessing health care, verbal and physical harassment, isolation 
and violence. This community also faces secondary victimization, including job loss, eviction from 
housing, denial of accommodation, and HIV/AIDS-related stigmatization.” Among its 30 
recommendations is “better legal protection for indigenous persons and sexual minorities”, including 
“appropriate national legislation to protect human rights” and “reviews of current legislation to 
eliminate legal provisions that tend to discriminate…or facilitate intolerance and violence  against these 
groups”. 

Who Supports Including Sexual Orientation as a Protected Status in the EOA? 

Many organizations, institutions, and opinion leaders support including sexual orientation as a 
protected status in the EOA. The Trinidad Express newspaper has published three editorials criticizing 
the EOA on this issue and discussing the negative impacts that excluding sexual orientation from the 
Act have on those affected, and on Trinidad and Tobago as a whole. Published on 8 November 2010, 23 
February 2011 and 20 May 2011, they describe Trinidad and Tobago as “lagging behind the rest of the 
progressive world”, state that “This country’s Equal Opportunities [sic] Act, which specifically allows 
discrimination on the basis of sexual orientation, is the most egregious example of official 
backwardness on this issue”, and call on leaders within the country, both religious and government, to 
lead the way in ensuring that gay and lesbian persons are afforded their fundamental human rights. 
Many of the world’s most prominent and respected advocates have spoken out against sexual 
orientation-based discrimination: Archbishop Desmond Tutu has bemoaned the fact that discrimination 
deprives societies of the “rich giftedness that lesbian and gay people have to contribute”. UN Secretary-
General Ban Ki-moon has dismissed the notion that cultural practices justify human rights violations 
against gay, lesbian and bisexual persons. He opened a historic 7 March 2012 panel at the Human 
Rights Council, focused on sexual orientation and gender identity, with these stirring words 

Some say that sexual orientation and gender identity is a sensitive subject. I understand. Like many of my generation, I 
did not grow up talking about these issues. But I learned to speak out because lives are at stake – and because it is our 
duty…to protect the rights of everyone, everywhere. We see a pattern of violence and discrimination directed at people 
just because they are gay, lesbian, bisexual or transgender. There is widespread bias at jobs, schools and hospitals. … 
To those who are lesbian, gay, bisexual or transgender, let me say: You are not alone. Your struggle for an end to 
violence and discrimination is a shared struggle. Any attack on you is an attack on the universal values the United 
Nations and I have sworn to defend and uphold. And today, I stand with you. And I call upon all countries and people 
to stand with you, too. A historic shift is underway.  

Jacqueline Bevilaqua, JD, Heartland Alliance for Human Needs and Human Rights, researched, 
drafted and co-edited this document, with the support of the James E Tolan Fellowship in International 

Rights from the Fordham University School of Law Leitner Center for International Law & Justice 


